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Questions Presented 


In the opinion of appellant the following questions 
are presented on this appeal: 

1. Did the trial court err in admitting the oral 
confession of appellant when the circumstances under which 
it was obtained rendered it involuntary? 

2. Did the trial court err in failing to direct a 
verdict of acquittal because of the failure of the Govern- 
ment to produce substantial independent corroborating evi- 
dence sufficient to establish the trustworthiness of the 


confession? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction 
of housebreaking and petit larceny. The judgment and 
commitment were entered on July 2, 1964. Aopaiiarit was 
sentenced to serve a term of imprisonment for a period of 
18 months to 84 months on the conviction of housebreaking 
and one year on the conviction of petit larceny, the latter 
sentence to run concurrently with the prior. 

This Court has jurisdiction under the provisions of 
United States Code, Title 28, Sec. 1291, 65 Stat. 726. 
A notice of appeal was filed July 8, 1964 and leave to pro- 


ceed without prepayment of costs was granted on July 13, 1964. 


STATEMENT OF THE CASE 


Appellant was tried in the District Court on an 
indictment charging housebreaking and grand larceny. Prior 
to the trial the District Court, upon motion by his counsel, 
committed appellant to St. Elizabeths Hospital for a period 
not to exceed 90 days for examination by the psychiatric 
staff of that hospital and for report as to whether appellant 
was then mentally competent to understand the proceedings 
against him or to properly assist in the preparation of his 
aefense and whether the appellant at the time of the alleged 
offenses was suffering from a mental disease or defect and 
4f so whether the criminal acts were the product of his 
mental condition. On March 25, 1964 the Superintendent of 
St. BRlizabeths Hospital reported that appellant's case had 
been studied since his admission to the hospital on January 6, 


1964 and that as a result of such examination and observa- 


tion the opinion was reached that appellant was mentally 
competent for trial and that he was not then nor had he been 
about the time of the alleged offenses, suffering from a 
mental disease or defect. (Order of January 3, 1964 and re- 
port of March 26, 1964) 

Appellant had been hired as a janitor by the 
Virginia Metal Products Company for the offices occupied by 
it in part of a building at 1246 20th Street during the 
month of February 1963. He was employed prior to the week- 
end of February 15 through 18, 1963 for approximately one 
week. (Tr. 95) He was given the entrance key to the front 
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door of the building together with the key to the office 
of his employer and key to the showroom across the hall. 
Those keys were never returned. He was in the employ of 
Virginia Metal on the weekend of February 15-18, 1963. 
(Tr. 96) His duties were those of cleaning up two nights a 
week and were confined to the offices of his employer. The 
L. J. Mills Realty Company occupied an office upstairs in 
the building, the balance of which was empty at that time. 
Appellant was not given a key to the door of the Mills offic: . 
(Tr. 97) i 
The offices of L. J. Mills & Sons, Inc. at 1246 
20th Street, N.W., were entered between about 20 minutes of 
6 p.m. on Friday February 15 and sometime shortly before 
9 o'clock on Monday February 18, 1963. (Tr. 62,67) An addir 
machine, a check writer, a radio, an electric shaver, to- 
gether with $35.00 of postage stamps had been taken from the 
office of the Mills Company. (Tr. 63) A warrant of arrest 1 
issued for appellant on February 26, 1963 to answer a com- 
plaint of breaking and entering or entering without breaking 
the premises at 1246 20th Street, N.W., Washington, D.C. witl. 
intent to commit the crime of grand or petit larceny. The 
warrant was executed by the arrest of appellant at 1708 V 
Street, N.W., Washington, D.C. on March 4, 1963. : 
Appellant had rented a truck from the Friend Renta 
Car Agency on Saturday February 16, 1964, taking it: out in 
the morning and returning it that evening. (Tr. 153, 156) 
Herbert N. Wanamaker, a detective in the Metropolitan Police 


force testified that he obtained from the Friend Truck Renta’ 
we 


Company on March 1, 1963 a check writing machine which was 

identified by serial number as the machine stolen from Mills 

Reel Estate Company. The check writing machine was not in 

the truck but on the counter or file cabinet in the office of 

the Friend Company when obtained by this witness. (Tr.129-130) 
Thomas BE. Williams, a detective sergeant, in the 

Metropolitan Police Department testified that on the evening 


of March 3, 1963 about 10:30 p.m. he went to 1708 V Street, 


N.W. where a person by the name of Eddie Long was present. 
Long made 2 telephone call shortly after he arrived there. 
Detective Williams testified that he took over the call; that 
the person to whom he talked identified himself as appellant, 
Clarence Farmer, whom he had knowmfor three or four years 

and with whom he had talked on many occasions during that 
period. (Tr. 100-102) He testified that the appellant stated 
that he understood the police were looking for him and asked 
why they were looking for him. The witness testified that 

he told appellant he was wanted for housebreaking and that 
there was a warrent for his arrest on that charge. Appellant 
denied that he had committed the housebreaking. The witness 
stated to appellant that he knew that appellant had committed 
the housebreaking and that there was no need of his trying 

to deny 1t or run away from it because he would eventually 

be caught up with. (Tr. 103) Witness testified that appellant 
then told him he had broken into the same building where he 
was employed or had been employed. Witness further testified 
that appellant said he had taken an adding machine and check 
writing machine; that he stated he had sold the adding machine 


to some man in Maryland and that the check writing machine 

had been left in a truck he had rented from Friend Rental 
Truck Company. Appellant asked the witness what the witness 
wanted him to do and was told that he should catch the first 
train or bus and come back to Washington and go to his friend's 
house at 1708 V Street and then call the witness. (Tr. 106- 
107) : 


This witness further testified that he received a 


telephone call about 4 o'clock in the following morning and 
in response thereto went immediately to 1708 V street, N.W. 
When he arrived there Eddie Long opened the door. Appellant 
was seated on a divan in the living room. Witness had a 
conversation with appellant concerning the alleged housebreak- 
ing in the office building where he was employed. He told 
appellant that No. 3 Precinct had obtained an arrest warrant 
charging him with housebreaking where he used to work over 
on 20th Street. He asked appellant how he gained entrance 

to the building and office. He testified that appellant 

said he had the keys to the building; that he had used the 
keys to the office also and that he had stolen an adding 
machine and check writer. (Tr. 107-109) He said that he 

had not taken anything else out of the office. witness then 
told appellant he would have to take him down to headquarters 
to make the necessary papers out. He testified that just 
before leaving the house appellant said that the adding 
machine which he (appellant) had taken out of the office was 
over in the corner. Witness identified the adding machine 
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by its serial number as the one taken from the L. J. Mills 
Company. (Tr. 110) 

Witness denied making promises or inducement of any 
King either on the phone or in person. Witness testified that 
to some degree the appellant imposed confidence in him and 
thet his relation with appellant was a friendly one. 
(fr. 120-112) The witness' friendship was primarily with 
Rddie Long by whom appellant had been employed as a plumber's 
helper. (fr. 113) Witness testified that he was told that 
appellant was somewhere in South Carolina and that he believed 
that when the telephone call was made the previous night it 
wes to appellant in South Carolina. (Tr. 114-115) Witness 
further testified that appellant told him he had entered the 
pbuilding with the keys which he had and entered the office 
with the key from a bunch that he had (fr. 119-120) and that 
he wes alone at the time he entered the Mills' office. At 
that time the witness talked with appellant for 15 or 20 
minutes. Eddie Long was in the apartment and at times in 
the same room, sometimes in the kitchen and sometimes in the 
bedroom. He was not seated there while witness was interro- 
gating appellant. Witness testified that he told appellant 
that he could not tell him what would happen to him since 
that would be entirely up to the court but that he could help 
himself if he were to tell witness everything he had done 
and try to get all the property back and have it returned 
to the people from whom he had stolen it. Appellant told 


witness he had no money to get a lawyer and witness told 


him that if he had no money the court would appoint one. 
6- 


The witness did not advise appellant to consult counsel 
before making a confession and witness did not advise 
appellant that he had the right to remain silent and not make 
any statement. Witness was satisfied that he could recall 
telling appellant that everything appellant stated would be 
testified to in court by the witness. The witness agreed 
that he had previously testified that he had not said anything 
to appellant about the desirability of making or not making 
a statement. (Tr. 121-124) Appellant's statements were not 
reduced to writing. Appellant did not give the withess the 
name of the man to whom he sold the adding machine. (Tr. 125) 
Appellant moved to strike testimony as to the oral 
confession and for an acquittal because of the prosectuion's 
failure to support the confession by substantial independent 
evidence. The motion was denied. (Tr. 132-133, 136) 
Appellant who is 24 years old testified that he ob- 
tained employment by the Virginia Metal Products Company about 
the first part of February 1964 as a janitor. He was given 
the front door key and the office keys to the doors of the 
Virginia Metal Company which were located on the first floor. 
Appellant did not have keys to the office on the second floor 
and did not enter any of the offices on the second floor. 
Appellant's duties were to clean the offices at least twice 
a week. Appellant went to South Carolina about February 18 
or 19 and stayed there about a week. He called Eddie Long 
about March 3 (Tr. 138-142) to obtain money and was told 


that he was being sought by the police. Appellant advised 


re 


Eddie Long that he would come back and clear himself up 
because he hac done nothing and was told by Long to wait 
until he had seen Detective Sergeant Williams to see what he 
could ao to help appellant. (Tr. 142-143) He was called 
back by Eddie Long who told him that Detective Williams 
would be there the next morning. Eddie Long called again 
and appellant talked with Detective Williams by whom he was 
told the police were looking for him and that a warrant was 
out to arrest him for housebreaking. Appellant denied that 
he had done anything. Detective Williams told him to come on 
pack and appellant said that he would. Appellant testified 
that Detective Williams told him to come on back and try 

to clear himself and he waid help all he could. 


Appellant returned immediately to Washington and 


went to Eddie Long's at 1708 V Street, N.W. Long then called 


Detective Williams. Appellant testified that he had denied 
having committed the housebreaking or larceny. (tr. 147) 
Eddie Long was in and out of the room at the time of this 
conversation. Appellant denied that he confessed to Detec- 
tive Williams entering the Mills office or the taking of any 
property from it. He testified that he had never been in 

the Mills Office. Appellant saw the adding machine in Eddie 
Long's apartment when he walked in. He aid not know whose 

4t was and made no statement to Detective Williams with re- 
spect to it. He was requested by Detective Williams to carry 
4t out when they left which he did. There was no conversation 


with respect to the ownership of the adding machine. 


sae 


Appellant had known Detective Williams previously and thought 

he had been a friend. (Tr. 148-149) : 
Appellant cleaned at Virginia Metals Company in 

the evening and there was no one there; he never went up on 

the second floor where the Mills offices were. (tr. 150-152) 

Appellant frequently rented trucks from Friend Rental Company 

and used them for Eddie Long in his work. Eddie Long paid 

him for them. (Tr. 154) He did not go by 1246 20th Street 

on February 16. (Tr. 164) He went to South Carolina the fol- 

lowing Wednesday, about the 20th of February. He did go 

to the place of his employment one day between the weekend 

of February 15 and leaving for South Carolina in response 

to a call from the man who hired him. (Tr. 166-167) 
Appellant testified that Eddie Long was @ good 

friend whom he had known for about ten years. He frequently 


employed appellant, the latter usually working for him every 


week. (Tr. 170-171) He was still working for Long up until 


the time he left for South Carolina. 
Appellant talked to Detective Williams on the 
telephone from South Carolina and was told by the latter to 
come to Eddie Long's house. Detective Williams came to 
Long's apartment shortly after appellant arrived there. 
(tr. 179) Appellant told Williams He did not commit the 
offenses with which he was charged. Appellant denied 
stealing an adding machine. Appellant was twice convicted 
of petit larceny in 1957 in the Municipal Court, of house- 
breaking in the District Court for the District of Columbia 


in December 1959. He was sentenced in that court in 1959 on 
==. 


on a plea of guilty to a charge of petit larceny. (fr. 181- 
182) 

Eddie Long, a self-employed plumber (Tr. 185-186 ) 
testified in rebuttal, that he had known appellant for 8 
or 10 years. That sometime during February 1963 he saw 
appellant in 2 truck in front of his (Long's) home on V 
street. He did not remember the date but placed the time 
at somewhere from 8 to 10 o'clock in the morning. The truck 
wes one which he recognized as having been used by him and 
hired from Friend Rental Company. Appellant who was in the 
truck, opened the door disclosing a little machine which the 
witness thought appellant said was a check writing machine. 
There wes some discussion with others than the witness as to 


selling the machine but nothing was done about it and 


appellant then left with the truck. (Tr. 187-189) 


This witness was present when Detective Williams 
met with appellant in his house around 3:30 or 4 otclock in 
the morning. At that time there was conversation about an 
adding machine which had been brought to witness’ house that 
night. The witness stated that appellant told Detective 
Williams that he had left a check writing machine in the 
truck behind the seat. (Tr. 191-193) This witness had been 
a good friend of appellant some 8 or 10 years. (Tr. 194) 
Witness had previously talked with appellant while the latter 
was in South Carolina (Tr. 195-196) and had told appellant 
that he would send him money as the latter was short of funds. 
(Pr. 197) Witness did not send money to the hotel where 
appellant was staying in South Carolina (Tr. 200) but tried 


to persuade appellant to come back. (Tr. 201) 
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The witness could remember only one occasion on which appellant 
rented a truck for him. (Tr. 204) Witness was unable to give 
any reliable description of the machine which he saw'in the 
truck (Tr. 205-206) although he testified that appellant 
stated in his presence that it was a check writing machine. 
(tr. 206-207) The adding machine had been brought to 

witness! apartment by a Mr. Girard who is a plumber out in 
Marylend (Tr. 208-209) who returned it on the night of the 
meeting between appellant and Detective Williams. Witness 

did not participate in the discussion between Detective 
Williams and appellant, (Tr. 210) but testified that Detective 
Williams said he would not promise appellant anything, that 


he did not have to say anything if he didn't want to and 


that he could talk to his lawyer but that he could not 
promise appellant anything. (Tr. 211-212) 


STATUTES INVOLVED 
Pitle 22, Sec. 1801 District of Columbia Code 


"whoever shall, either in the night or 
in the daytime, break and enter, or enter with- 
out breaking, any *#* building ae whether at 
the time occupied or not, *##* with intent to 
break and carry away any part thereof or any 
fixture or other thing attached to or connected 
with the game, or to commit any criminal offense, 
shall be 4mprisoned for not more than fifteen 


years." 


Title 22, Sec. 2202, District of Columbia Code 


Dis¢?. CS 


twhnoever shall feloniously take and carry 


away any property of value of less than $100, *** 


shall be fined not more than $200 or be imprisoned 


for not more than one year, or poth.###" 


STATEMENT OF POINTS 


1. The oral confession of defendant was inad- 


missible. It was elicited under the force of circumstances 
of such character as to make it involuntary. With respect 

to Point 1, appellant desires the Court to read the follow- 
ing pages of the reporter's transcript: 


182 
197 


201 
212 
2. Appellant's confession, if admissible, was not 
supported by substantial independent corroborating evidence 
sufficient to establish its trustworthiness. With respect 
to Point 2, appellant desires the Court to read the follow- 


ing pages of the reporter's transcript: 
115 


SUMMARY OF ARGUMENT 


1. The confession obtained in this case was 
elicited from the 24 year old appellant by a police officer 
with the cooperation of appellant's employer. Both of these 
men stood in 2 relation of friendship to appellant. The 
confession was obtained at a time when appellant was short 


of funds. He was urged to make it. He came to Washington 


from South Carolina and arriving at 4 o'clock in the morning 


when the principal discussion occurred between appellant, the 

police officer and his employer friend. The type of influence 
thus exerted on appellant was such as to render his confession 
involuntery. 

2. The Goverment failed to establish that appellant 
was at the scene of the crime or that he had actual possession 
of any of the stolen articles. While one stolen item was 
identified as having been obtained from an automobile rental 
service from which appellant had rented a truck, and some 
uncertain evidence was offered that 2 similar item was in the 
truck when appellant drove it, this does not amount to suffi- 
cient substantial corroborating evidence to support the 


confession. 


ARGUMENT 
The Confession was Inadmissible 


The circumstances under which the confession was 
obtained in this case were such that it does not represent 


that Kind of voluntary statement which the law permits to be 


sittin 


used in evidence against its maker. The influences brought 
to bear on the appellant were not those of force and violence 
or relentless interrogation designed to exhaust the accused 
with which the courts have dealt in the past. They were 

of a more subtle type. All who participated in the con- 
fessions, the detective sergeant, the employer and appellant 
agree that a degree of friendship then existed bebwben them 
and had existed over a considerable period of time. There 
appears to have been well coordinated cooperation between the 
police officer and appellant's employer-friend to effect the 
Surrender of appellant. Appellant was urged by these two men 
to take the course which he adopted. He was peculiarly vul- 
nerable to their influence and could not but have entertained 
the hope that this course would prove beneficial to him in 

a disposition of the charges which were being made against 
him, 


In Wan v. United States, 266 U.S. 1, 45 S.ct. 14, 


69 L.Ed. 131 (1924), the rule with respect to confessions 
is stated as follows: 


"In the Federal courts, the requisite. 
of voluntariness is not satisfied by 
establishing merely that the confession: 
was not induced by a promise or a threat. 
A confession is voluntary in law if, and 
enly if, it was, in fact, voluntarily made. 
A confession may have been given voluntarily, 
although it was made to police officers, 
while in custody, and in answer to an exami- 
nation conducted by them. But a confession 
obtained by compulsion must be excluded, 
whatever may have been the character of the 
compulsion, and whether the compulsion was 
applied in a judicial proceeding or otherwise." 
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In Bram v. United States, 168 U.S. 532, 574, 18 
S.Ct. 183, 42 L.Ed. 568 (1897), the Court said; quoting 
Hewkins' Pleas: of the Crown: 


"The human mind under pressure of 
calamity is easily seduced; and is liable, 
in the alarm of danger, to acknowledge 
indiscriminately a falsehood or a truth, 
as @ifferent agitations may prevail." 


In Perrygo v. United States, 55 App. D.C. 80, 


2 F.2a 182 (1924) a case in which neither violence of threats 
were used to obtain the confession but questioning and con- 
frontation of the defendant with 2 girl whom he was about 

to marry, together with the natural agitation of a person 
charged with murder, created a situation which led this 

Court to determine as a matter of law that the confession of 
the defendant could not have been the result of a purely 
voluntary mental action. These principles are reaffirmed in 
Payton v. U.S., 9 U.S. App. D.C. 1, 222 F.2d 794 (1955). 
See also West v. U.S., 20 App. D.C. 347 (1902). 

There is no conflict in the evidence in the case at 
bar as to whether the confession wes voluntary or involuntary. 
The conflict is as to whether the confession were made at 
all. Consideration of all of the facts and circumstances of 
this case lead to the conclusion that the confession was not 
given as a purely voluntary mental action on the part of the 
appellant. The appellant was 24 years of age. He exhibited 
characteristics such as to warrant a mental examination prior 


to trial. He was advised by his employer and friend of long 
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standing that the police were looking for him, He was told 
by his friend to wait in South Carolina until the latter 

had seen Detective Williams to see what he could do to help 
appellant. In further conversation with the dacasuive by 
telephone he was urged to come back as quickly as he could. 
Appellant was short of funds at that time. The record shows 
that appellant came back immediately, arriving at about 3 
otelock in the morning and going directly from the staticn to 
his friend's home. At that point the friend again called 

the detective who obtained the confession and made the arrest. 
These circumstances indicate domination of appellant, by his 
friend and the officer. They so far impugn the confession 
as to discredit its voluntary character and make it untrust- 


worthy to an extent that should prohibit its introduction in 


evidence as a matter of law. 

It is puzzling as to why appellant's friend, a 
self-employed plumber, who must have had some practical busi- 
ness experience, sought to place appellant under the guidance 
of law enforcement officers instead of advising him first to 
seek legal counsel for independent advice which could have 
been done a few hourslater during business hours. and why 
this was done at 3 o'clock in the morning is more puzzling. 
Appellant had returned voluntarily. There was no reason to 
suppose that he would flee in the next few hours. All of this 
demonstrates the urgency of the pressure to which appellant 


was subjected. 


Phe Confession Was Not Corroborated 


Opper v. United States, 348 U.S. 84 (1954) requires 
the Govermment to produce substantial independent evidence 
which would tend to establish the trustworthiness of the 
confession. { Pp. 93) The corroboration must support the 
essential facts admitted sufficiently to justify a jury in- 


ference of their truth. In the Opper case the statements 


admitted were that the defendant hed paid money to the Govern- 
ment employee. Independently of this the Government had 
established that the Government employee had made telephone 
calls to the defendant's home, that the defendant had given 
a $1000 check and that the Government employee had come to 
Chicago, the defendant's place of business, by airplane. 
There wes further uncontroverted evidence of the Government 
employee's efforts toward obtaining acceptance of the defend- 
ant's previously rejected goggles. 

In Snith v. United States, 348 U.S. 147 (1954), 
the Court said at page 152: 


"Phe general rule that an accused may 
not be convicted on his own uncorroborated 
confession had previously been recognized 
by this court, Warszoer Vv. United States, 
312 U.S. 342; Isaacs v. United States, 159 
U.S. 487; Cf. Miles v. United States, 103 
U.S. 304, 311-12, has been consistently applied 
4n the lower federal courts and in the over- 
whelming majority of state courts, 127 ALR 1130; 
7 Wigmore, evidence, par. 2070-2072. Its pur- 
pose is to prevent ‘errors in convictions based 
upon untrue confessions alone,' Warszower V. 
United States, supra, at 347; its foundation 
lies in a long history of judicial experience 
with confessions and the realization that sound 


IRS 


law enforcement requires police investi- 
gations which extend beyond the words of 

the accused. Confessions may be unreliable 
because they are coerced or induced, and 
although separate doctrines exclude invol- 
untary confessions from consideration by the 
jury, Bram v. United States, supra; Wilson 

v. United States, supra, further caution is 
warranted because the accused may be unable 

to establish the involuntary nature of his 
statement. Moreover, though the statement 

may not be ‘involuntary' within the meaning 

of this exclusionary rule, still its relia- 
bility may be suspect if it is extracted from 
one who is under the pressure of a police 
investigation - whose words may reflect ‘the 
strain and confusion attending his predica- 
ment rather than a clear reflection of his 
past. Finally, the experience of the courts, 
the police and the medical profession recounts 
a number of false confessions voluntarily made, 
Note 28 IND. LJ 374. These are the considera- 
tions which justify a restriction on the power 
of the jury to convict, for this experience 
with confessions is not shared by the average 
juror. Nevertheless, because this rule does 
infringe on the province of the primary finder 
of fact, its application should be scrutinized 
lest the restrictions it imposes surpass the 
danger which gave rise to them." 


In this case the government has failed to establish 
the presence of the defendant at the scene of the crime. 
It has failed to establish the connection of the defendant 


with the adding machine through independent evidence. It 


has failed to establish that the appellant had means of 
access to the office which was robbed. Its only independent 
evidence consists of showing that appellant worked in the 
same building in which the robbery occurred and had access 

to its outer door and the doors of the offices in which he 
worked. It showed that appellant had a amall machine in the 
truck which he rented from the Friend Rental Company. It did 


not establish that this was the machine which was stolen. 

It did establish that the stolen check writing machine was 
recovered from the Priend Rental Company. It did not estab- 
lish the date on which the so-called small machine was seen 
in the truck other than that it was during the month of 
February 1963. It did not establish that the robbery occurred 


on the date appellant hired the truck from the Friend Rental 


Company. 

This evidence does not meet the burden which the 
Government has of sustaining the confession by independent 
corroborating evidence sufficient to establish its trustworthi- 
ness, The motion of appellant for acquittal should have been 
granted. 


CONCLUSION 


It is submitted that the circumstances under which 
the confession was obtained are such as to render it admiss- 
ible in evidence against the appellant. In addition to this 
the Government failed adequately to corroborate the confession, 
if that were admissible, by substantial independent evidence. 
It 1s submitted that the action of the Court’ below should be 


reversed, 
Respectfully, 


Alexander M. Heron |: 
888 17th Street, N.wW: 
Washington, D.C. 20006 


Attorney for Appellant. becomes 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented on appeal: 


1. Whether appellant’s confessions were voluntarily 
made where the first was given during a long distance tele- 
phonic conversation and the second was given minutes 
after appellant and a detective met person to person and 
appellant was told that his statements would be used at 
trial and no promises were made to him? 

2 Whether appellant’s confessions of housebreaking and 
larceny were sufficiently corroborated by evidence inde- 
pendent of his confessions where the evidence showed: 


(a) that the entry to the offices apparently was 
gained by use of a key as stated in his confession 


(b) two major items recovered were found to be in 
the places stated in his confession 

(c) an item similar to the one stolen and of which 
he confessed stealing was seen in his possession 
on a truck that he had rented? 


Counterstatement of the case.. 
Statutes involved. 
Summary of argument... 


Argument: 


I. Appellant’s confessions were voluntarily made 


II. Appellant’s confessions were sufficiently corroborated 
by independent facts to support their admission... 


Conclusion. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was found guilty by jury on two counts 
(housebreaking and petit larceny) of a six-count indict- 
ment on June 4, 1963." Subsequently, on July 2, 1968 
he was sentenced to a term of eighteen to eighty-four 
months imprisonment for the housebreaking and one year 
on the larceny charge, to be served concurrently. From 


those judgments he appeals. 


1 The remaining four counts of the indictment were severed for 


(1) 


2 


On Monday, February 18, 1963, Mary F. Mills, the 
secretary of the L. J. Mills & Sons, Incorporated and wife 
of the president, entered the corporation offices located at 
1246 20th Street, Northwest, by using her key (Tr. 60- 
62). After entering the office, she discovered that an 
adding machine* and a checkwriting machine,* stamps, 2 
radio. an electric shaver, and a book of blank checks were 
missing (Tr. 62-64). 

Appellant was a janitor at this building when the 
crimes oceurred (Tr. 61-64, 95). Keys to the building and 
the offices and showroom of the Virginia Metal Products 
Company had been entrusted to him for his use in the 
performance of his duties as a janitor (Tr. 94-96). Ap- 
pellant was not given keys to the L. J. Mills Realty Com- 
pany’s offices, nor was he employed to clean their offices 
(Tr. 97). 

The adding machine was seized when appellant was ar- 
rested (Tr. 109-110), having been brought to the location 
by 2 Mr. Girard who lived in Maryland (Tr. 209). The 
checkwriting machine was recovered at the Friend Truck 
Rental Company (Tr. 130). 

On March 3, 1963 at about 10:30 pm., during a long 
distance telephonic conversation, appellant confessed to 
Detective Williams that he had entered offices in the 
building in which he was employed and taken an adding 
machine and a checkwriting machine (Tr. 103-107). He 
further related that he had sold the adding machine to 
a man in Maryland and that the checkwriting machine 
had been left in a truck that he had rented from the 
Friend Truck Rental Company (Tr. 106-107). 

Shortly thereafter, between 3:50 and 4:00 am. on 
March 4, 1963, appellant met with Detective Williams at 
1708 V Street, Northwest (Tr. 108). After being in- 


7B C. Allen, Serial No. 210428. 


2F & E Lightening Checkwriter, Serial No. 1083333. 


« Appellant had rented a truck from Friend Rental Truck Com- 
pany on February 16, 1963 (Tr. 82-93, 153). 


* Not over twenty minutes elapsed while appellant and Detective 
Williams were at this address. 
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formed that a warrant for his arrest had been issued 
(Tr. 109) and that any statement he made would have 
to be restated in court (Tr. 123-124), appellant stated 
that he had gained entrance to the office with a key and 
that he had stolen an adding machine and a checkwriter 
(Tr. 109, 119-120). He surrendered the adding machine 
to Detective Williams at this time. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 


chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, District of Columbia Code, Section 2202, pro- 
vides: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound discre- 
tion, order restitution to be made of the value of the 
money or property shown to have been stolen by the 
defendant and made way with or otherwise disposed 
of and not recovered. 
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SUMMARY OF ARGUMENT 


Neither of appellant’s confessions resulted from com- 
pulsion. The first was made during a telephonic conver- 
sation from another state. It is clear that any feeling of 
friendship appellant felt toward the officer could not have 
moved him to the extent that the will of the officer sup- 
planted appellant’s freedom to confess or deny his impli- 
cation in the crime. 

Appellant contends that his confession was not cor- 
roborated by independent evidence. Evidence independent 
of appellant’s confession was adduced which showed be- 
yond a reasonable doubt that the offices had been burglar- 
ized as alledged by the Government. The items which 
were stolen from the complainant were recovered and 
traced directly to appellant. Also, the method apparently 
used to enter the premises was consistent with appellant’s 
statement. The independent proof adduced by the Gov- 
ernment in support of the confession was abundantly 
sufficient. 


ARGUMENT 


L Appellant’s confessions were voluntarily made. 
(See Tr. 6, 8, 103-107, 140-141, 146-147, 194-195) 


In determining whether the confessions which are the 
subject of inquiry here were voluntary, the confessions 
must be placed in their factual context. McAffee v. 
United States, 70 App. D.C. 142, 105 F.2d 21 (1939). 

The crimes in this case were committed no later than 
February 18, 1963. On February 18 or 19, 1963 appellant 
went to South Carolina (Tr. 140-141), he returned on 
March 4, 1963 (Tr. 146-147). 

On March 3 appellant spoke with Detective Williams 
over the telephone from South Carolina. In this conversa- 
tion he made the first of two confessions. This telephonic 
conversation had been arranged by witness Eddie Long, 
a friend and employer, as a result of their conversation 
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of some three or four days previous to March 3 (Tr. 194- 
195). 

During the telephonic conversation appellant stated 
that he understood that the police were looking for him. 
When informed that there was an arrest warrant for his 
arrest, he denied committing the housebreaking. When 
Detective Williams stated further, “Clarence, I know that 
you have committed the housebreaking now there is no 
need of your trying to deny it nor trying to run away 
from it, because you eventually will be caught up with,” 
he immediately told Detective Williams that he had 
broken into an office in the place where he was employed 
and that he had removed an adding machine and a check 
writing machine (Tr. 6, 103-107). He also told how he 
had disposed of the machines and asked the officer what 
he should do and Detective Williams properly advised 
him to return to Washington (Tr. 107). 

When he returned to Washington and met Detective 
Williams he again confessed (Tr. 8), this confession was 
made within three minutes of their meeting (Tr. 8). 

The mere fact that he confessed while in the custody 
of the police did not render the confession involuntary. 
Wan v. United States, 266 U.S. 1 (1924). 

The confession in this case cannot be said to be result 
of Detective Williams subjecting the will of appellant. 
Wan, supra. Significantly, both confessions were made 
within minutes of contact; the first over a telephone, the 
second was made within minutes of the confrontation of 
the parties. Certainly, the friendship which appellant al- 
ledges contributed to the confession, was not so intense as 
to deprive appellant of possession of his mental freedom 
to confess or deny his participation in the crime. Lyons 
v. Oklahoma, 322 U.S. 596 (1943). 

The confession not being a result of compulsion, it is 
not rendered involuntary by the fact that it was not spon- 
taneous but was a result of questions or statements by 
the officer. Wagner v. United States, 110 F.2d 595, cert. 
denied 310 U.S. 643 (1940). 
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IL Appellant’s confessions were sufficiently corroborated 
by independent facts to support their admission. 


(See Tr. 62-64, 103-107, 109-110, 130, 187, 192) 


Appellant confessed twice, once during a long distance 
telephonic conversation on May 3, 1963, and again on 
May 4, 1963. Both confessions were made to Detective 
Williams. 


In the May 3, 1963 confession, he stated that he had 
entered an office in the building in which he was em- 
ployed and that he took an adding machine and a check- 
writing machine. He stated that he sold the adding ma- 
chine to 2 man in Maryland and that the checkwriting 
machine had been left on the truck that he rented from 
the Friend Truck Rental Co. (Tr. 103-107.) 

In his confession of May 4, 1963, made directly to De- 
tective Williams, he stated that he took the two machines 
and that he entered the offices with a key (Tr. 109). 

Independent of appellant’s confession, the Government 
proved that during the weekend of February 15-18, 1963, 
the offices of L. J. Mills Co., Inc. were entered, apparently 
by a method other than breaking (Tr. 62)° and that an 
adding machine, checkwriting machine and several small 
items were stolen. Subsequently, the adding machine was 
recovered at 1708 V Street, Northwest (Tr. 109-110) 
after having been brought there by 2 man from Maryland 
(Tr. 192)? and the checkwriting machine was recovered at 
the Friend Rental Truck Co.’ Further corroboration of ap- 
pellant’s confession is gained by the facts that the num- 
bers and models of the machines recovered were the same 
as those stolen (Tr. 63-64, 110, 130). Significantly, the 
Government proved that appellant rented a truck from 


© Appellant’s confession indicates entry by key (Tr. 109). 


1 In his confession appellant stated he sold it to a man in Mary- 
land (Tr. 107). 


* This fact is consistent with and supportive of appellant’s con- 
fession that he left the machine on the truck. 
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the Friend Truck Rental Company on February 16, 1963, 
the same weekend as the crime.’ 

The Government has abundantly corroborated the con- 
fessions used in this case. Not only do the points of sup- 
port set out above support the trustworthiness of the con- 
fession as required,” such proof was also sufficient to estab- 
lish independently the necessary elements of the crimes. 
The evidence was sufficient to justify the jury’s inference 
of the truth of the confession and thereby be admitted. 
French v. United States, 232 F.2d 736 (5th Cir.) cert. 
denied 352 U.S. 851 (1956). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davipp C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM C. WEITZEL, JR, 
HENRY H. JONES, 
Assistant United States Attorneys. 


* Appellant had a checkwriting machine in a truck belong %o 
Friend Truck Rental Co. on a day in February 1963 (Tr. 187). 


10 Opper v. United States, 348 U.S. 84 (1954). 
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The Confession Should Not Have 
Been Admitted 


In Spriggs v. United States, U.S. App. D.C. 
, 335 F.2d 283 (1964), the defendant had been arrested 


on adequate probable cause. He was charged with the shoot- 

ing of another men who had identified him. He was taken 

promptly to the police station where the police officer, 

in the course of filling out certain forms, discussed the 

crime with the defendant and obtained a verbal confession. 

In excluding the confession from evidence, this Court said: 
"In the varying circumstances affecting 
cifferoent persons, with difference in 


their experience, education end other 
indiviausl attributes, it is impossible 


SD es 


to measure accurately the pressures in 

| @ Police Station upon prisoners under 
secret interrogation without counsel, 
relative or friend. The unreliability 
of evidence of statements then said to 
have been made, as well as the need to 
obtain compliance with Rule 5(a), note 5, 
supre, is one of the reasons the Supreme 
Court adopted the rule of evidence regard- 
ing confessions which no longer turns 
upon the issue of their voluntariness." 


This Court pointed out that the law attached specific 
rights to the changed status of a defendant after arrest. 
The Governmental machinery available to aid the investiga- 
tion and prosecution of the crime may not invade those 
rights of the accused. Those rights were invaded here and 
it was error to have admitted the confession in evidence. 


The Corroboration Was Inadequate 
The record showed that the adding machine was 
brought to the premises occupied by appellant's employer 


by a plumber from Maryland. (Tr.. 208-9) But there is no 
independent evidence to connect the adding machine to 


appellant except for the confession. There is no inde- 
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pendent evidence to establish that appellant entered the 


office of L. J. Mills & Sons, Inc. and stole the check 


writing machine’and adding,machine. 
Respectfully, 


Alexander M. Heron 
Attorney for Appellant, 
Appointed by this Court. 


